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Benedict S. Wray* 

  
I begin my final editorial on a slightly different note to my previous 
offerings. I would like to say that it has been my privilege and pleasure to 
take the helm of this journal for the last eighteen months. It is an exciting 
time for academic publishing !indeed, as I opined in my first editorial, an 
exciting time for academia generally!. Although my stay has been brief, it 
has been both challenging and enjoyable and I think represents the 
dynamic nature of the EJLS. Much has changed since the journal’s 
ambitious launch five years ago, and despite the necessary process of fine!
tuning its internal structure to cope with the pressures of online 
publishing, I believe it has maintained its core values of excellence in 
writing and training. It is only right that my stay should be fairly brief, 
given the focus which the EJLS places on providing opportunities to the 
next generation of academics to learn valuable reviewing and publishing 
skills, and I look forward with interest with watching its further 
development from the wings as I step down and leave the stage to Tiago 
Andreotti e Silva, who will take over from the next issue onwards. 
 
LAW AS STRATEGIC CHOICE 
 
A time of great change is afoot in many areas of law, despite the stubborn 
insistence of a few that the classic structures of law remain unaffected by 
globalization. Anthony Kronman wrote in 1993 that there was a crisis of 
identity in the legal profession, left by the collapse of what he called the 
‘lawyer!statesman’ idea and the increasing commercialisation and division 
of labour amongst lawyers themselves.!1" Interestingly, he rubbished the 
distinction between those who practice law for money and those who seek 
to use the law to ‘do good’, suggesting that both parties view the law in the 
same way: in strictly instrumental terms.!2" 
 
With the growth of large one!side!only bars, and the adoption of 
commercial tactics by many, if not all firms, it is worth asking what 
remains to legal practice beyond another battleground upon which various 
actors can seek furtherance of their goals and frustrate the goals of their 
opponents or competitors. Indeed, many in legal practice today would be 
surprised " perhaps even shocked " by the suggestion that it is anything 
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else. Let me then explain why the question is worth asking. I begin with an 
example: that of the well!known phenomenon of the ‘Italian torpedo’ in 
international civil litigation. This derives from the fact that Italian courts 
are often slow!moving. In the Trasporti Castelletti v Hugo 
Trumpy case,!3" bills of lading were delivered which contained a choice!
of!court clause in favour of England. However, the receiver of the cargo 
brought proceedings in Italy where the court took a full ten years !or eight 
years if the two years in the ECJ are discounted! to decide that it had no 
jurisdiction. What this enables is a ‘torpedo’ action by a bad!faith party to 
sue first and write letters later, in the full knowledge that it may take many 
years !and expense" for its opponent to obtain satisfaction, in the hope of 
forcing the latter to accept an unfavourable settlement. 
 
This may seem pretty benign when the parties are both significant 
commercial players with well!resourced legal advisors. However, what 
about where one party is a wrongdoing multinational and on the other side 
are stacked its numerous victims? In the infamous Bhopal disaster, 
Union Carbide used their best efforts !successfully" to send the litigation 
back to India, where they settled the case for a sum that was manifestly 
inadequate, and nearly 30 years after the original explosion many victims 
remain unpaid. 
 
Such examples are endemic in a culture which sees the law as a mere tool 
for litigating or contracting parties, and lawyers who see themselves as no 
more than mouthpieces of their clients’ agendas.  However, I would 
argue, it is the law itself that is cheapened by being instrumentalised in this 
fashion. It has not always been so, if Kronman’s history of the lawyer!
statesman is to be believed. And occasional examples bear witness to 
exceptions. In his autobiography, Gandhi relates the story of a certain case 
where he successfully represented the defendant in a commercial 
arbitration, but realized it would be impossible for the plaintiff to pay 
without declaring bankruptcy. He therefore persuaded his client to accept 
payment in instalments spread out over a ‘very long period’. ‘My joy was 
boundless’, he wrote, ‘I realized that the true function of a lawyer was to 
unite parties riven asunder’.!4" 
 
When we sent out the original call for papers for this issue I received an 
interesting email from a Professor who was shocked that we had adopted 
the term ‘lawfare’ at all. To conceive of law in this way was an affront, in 
his mind. Perhaps he is right: in an age of ruthless competition in various 
fields, it could be argued that the last thing that is needed is the reduction 
of law to an all!purpose battering ram. If, as Kronman feared and 
globalization has proved, law is seen increasingly as a mere tool and those 
who practise it as technicians,  perhaps the time has come for a new 
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identity for lawyers which reifies the ideal of seeing beyond the parties to a 
dispute to wider societal needs for a global age, be that in crafting new 
constitutional approaches, human rights or justice regimes, or simply 
updating professional ethics to take account of the tendency to 
instrumentalise. Perhaps the word which law should be married to is not 
war, but welfare.  
  
IN THIS ISSUE 
 
This issue has a very balanced feel. Cambien and Moorhead provide two 
very different perspectives on EU law, Cambien by revisiting the concept 
of EU citizenship and its effect on the immigration law of member states, 
and Moorhead by challenging the generally accepted view of EU law 
as sui generis, arguing that it is an international legal based on the same 
underlying rationales as general international law. Meanwhile, Marín 
García offers a classic comparative examination of penalty clauses, updated 
for the transnational age, suggesting we need clear transnational rules to 
manage the friction between the civil and common law traditional 
approaches. 
 
In international law, Zivkovic, Pervou and Perez de la Fuente offer general 
articles covering the recognition of contracts as international investments, 
the Convention on Enforced Disappearance, and culturally motivated 
crimes, respectively. Pervou’s article in particular provides a topical 
contribution to the debates surrounding the regulation of terrorism, 
arguing that many practices being adopted in the war on terror constitute 
enforced disappearance according to the convention. Last but not least, de 
Hoon gives us our lawfare article, arguing that law is ultimately not up to 
the task of regulating warfare at all, but creates a false presumption that 
law can resolve ‘fundamental disagreements’. 
 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 
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The free movement of Union citizens hinges on three ‘classic’ requirements, namely 
the possession of Member State nationality, the inter!State element and the condition 
of self!sufficiency. Recent case law of the ECJ seems to shake the traditional 
conceptions of these requirements and, as a consequence, to widen the scope of 
application of the free movement rules. This in turn will have significant 
consequences for the immigration laws of the Member States. On the one hand, 
Union law will increasingly influence the Member States’ rules on acquisition and 
loss of nationality. On the other hand, the Member States will have to accord 
residence rights to certain categories of Union citizens and their family members who 
would previously not have been entitled to invoke Union law. The resulting 
financial burdens for the Member States are potentially very significant, although it 
is not yet possible to ascertain the precise reach of the principles articulated by the 
ECJ. 
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I. INTRODUCTION: ‘CLASSIC’ ELEMENTS OF FREE MOVEMENT  
 
In the most basic terms, the right to free movement enjoyed by Union 
citizens is rather straightforward: every Union citizen is entitled to move 
to another Member State and reside there if he can prove that he is either 
economically active or has sufficient financial resources at his disposal. 
This general sketch already reveals that the free movement of Union 
citizens is centred on three basic elements, which can be labelled ‘classic’ 
elements of free movement. First of all, it is clear that the right to free 
movement is only enjoyed by Union citizens, i.e. persons who have 
acquired and retained the nationality of a Member State in accordance 
with the nationality rules of that Member State. Second, it can only be 
invoked by Union citizens once they leave their Member State and move 
to another Member State. Static Union citizens, i.e. Union citizens who 
have never resided in a Member State other than that of their nationality, 
cannot normally invoke the benefits related to the right to free movement. 
Third, Union citizens can only reside in another Member State for longer 
periods of time if they are self!sufficient, i.e. if they have a job or can fall 
back on sufficient personal means.  
 
These three classic elements are embedded in the Treaties and in 
secondary Union law, most notably Directive 2004/38, 1 and have been 
consistently confirmed by the ECJ. Nonetheless, recent case law of the 
ECJ seems to shake the traditional conceptions of these elements and to 

                                                
1  Directive 2004/38/EC of the European Parliament and the Council of 29 April 
2004 on the right of the citizens of the Union and their family members to move 
and reside freely within the territory of the Member States amending Regulation 
!EEC" No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 
72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 
93/96/EEC !2004! OJ L158/77. 
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considerably reduce their importance as requirements for the application 
of the free movement rules. As a consequence, the scope of these rules is 
widened. This in turn, I will demonstrate, will have significant 
consequences for the immigration laws of the Member States. In the 
following, I briefly discuss for each of the classic elements the traditional 
approach and its underlying reasons, before analysing the recent evolution 
in the case law and its likely consequences for the immigration laws of the 
Member States. 
 
II. MEMBER STATE NATIONALITY 
 
1. Traditional Approach  

It follows from Article 20!1" TFEU that every national of a Member State 
is also a citizen of the Union. Traditionally, it is assumed therefore that 
the Member States autonomously determine the personal scope of Union 
citizenship, since the Member States have exclusive competence to 
regulate nationality. Union law, it is traditionally accepted, does not apply 
in the field of nationality legislation.  
 
The competence to lay down the rules regarding acquisition and loss of 
nationality is a key competence of sovereign States. Understandably, the 
Member States have jealously guarded this competence and have never 
been prepared to transfer any competence in this field to the EU. Precisely 
for this reason, the Member States opted in the Maastricht Treaty to 
define Union citizenship by reference to Member State nationality. As 
such, the Member States arguably intended to prevent Union citizenship 
from competing with or even superseding Member State nationality. 
Furthermore, the Member States explicitly stipulated in a declaration 
annexed to the Treaties2 and in a decision of the Heads of State or 
Government meeting within the European Council3 that Member State 
nationality is to be determined solely by reference to the national law of 
the Member State concerned. Accordingly, there simply seemed to be no 
room for arguing that Union law applied in the field of nationality rules. 
 
Still, it must be remarked that it has been accepted for some time that 

                                                
2 Declaration !No 2" on nationality of a Member State, annexed to the Treaty on 
European Union !1992" OJ C191/98.  
3 Decision of the Heads of State and Government, meeting within the European 
Council, concerning certain problems raised by Denmark on the Treaty on 
European Union !1992" OJ C348/1. For a discussion, see Deirdre Curtin and 
Ronald van Ooik, ‘Denmark and the Edinburgh Summit: Maastricht without 
Tears’ in David O’Keeffe and Patrick M. Twomey !eds!, Legal Issues of the 
Maastricht Treaty !Chancery Law Publishing 1994! 349!365.  
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Union law, through the provisions on Union citizenship, indirectly 
influences the nationality rules of the Member States. Even before the 
introduction of Union citizenship, the Court had proclaimed that the 
Member States have to respect unconditionally nationality measures 
adopted by other Member States.4 This duty of unconditional recognition 
can set in motion a subtle interplay between the Member States, whereby 
rules and practices regarding nationality in one Member State may have 
significant consequences for other Member States. Indeed, Member States 
with flexible nationality rules make it easy for third country nationals to 
acquire Union citizenship, which in turn entitles them to claim rights and 
benefits in all other Member States. For this reason, Member States with 
flexible rules may come under pressure from other Member States to 
restrict their rules. The most famous case in point is the restriction of 
Irish nationality rules in 2004 after the flexible Irish nationality laws had 
come under pressure in circumstances that gave rise to the Zhu en Chen 
case5.  
 
Besides, the Court had held in its Micheletti judgment, in a famous obiter 
dictum, that it is for each Member State, having due regard to Union law, to 
lay down the conditions for the acquisition and loss of nationality. 6 
However, while in the almost 20 years following Micheletti, the ECJ 
repeated this dictum in a number of cases,7 it had never clarified its 
meaning by stating what principles of Union law Member States must 
respect in this connection or found a Member State’s nationality 
legislation to be in breach of Union law. This led to a vivid debate in legal 
literature about the possible meaning and significance of the dictum.8 In 
its Rottmann judgment of 2 March 2010,9  the ECJ for the first time 

                                                
4 This principle was articulated for the first time in Case C!369/90 Micheletti 
!1992" ECR I!4239.  
5 Case C!200/02 Zhu and Chen !2004" ECR I!9925, with a case note by Kristien 
Vanvoorden in !2005" Colum. J. Eur. L. 305!321. See the discussion in Bernard 
Ryan, ‘The Celtic Cubs: The Controversy over Birthright Citizenship in Ireland’ 
!2004" 6 Eur. J. Migration & L. 173!193. 
6 Case C!369/90 Micheletti !1992" ECR I!4239, para 10 !emphasis added". 
7 Case C!179/98 Mesbah !1999" ECR I!7955, para 29; Case C!192/99 Kaur !2001" 
ECR I!1237, para 19; Case C!200/02 Zhu and Chen !2004" ECR I!9925, para 37. 
8  See, for instance, the longstanding debate in the Netherlands between De 
Groot !see inter alia Gerard!René De Groot, ‘Towards a European Nationality 
Law’ !2004" 8.3 EJCL <http://www.ejcl.org/83/art83!4.PDF> and the literature 
cited therein! and Jessurun d’Oliveira "see inter alia Hans Ulrich Jessurun 
d’Oliveira, ‘Nationality and the European Union after Amsterdam’ in David 
O’Keeffe and Patrick M. Twomey !eds", Legal Issues of the Amsterdam Treaty !Hart 
Publishing 1999! 395!412!. 
9  Case C!135/08 Rottmann !2010" ECR I!1449, with case notes by Dimitry 
Kochenov in !2010" 47 CML Rev. 1831!1846; Nathan Cambien in !2011" 17 Colum. 
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clarified to some extent the meaning of the phrase ‘having due regard to 
Union law’.   
 
2. The Rottmann Case and its consequences  

a. The Case 

The facts of the case are rather peculiar. Mr. Rottmann was an Austrian 
national who was prosecuted in Austria on account of suspected serious 
fraud in his profession. While the judicial investigation was ongoing, he 
moved to Germany and acquired the German nationality. When the 
competent German authority learned of the pending proceedings against 
Mr. Rottmann, it reacted by withdrawing his naturalisation with 
retroactive effect, considering that, by failing to disclose this relevant 
information, Mr. Rottmann had obtained the German nationality by 
deception. The withdrawal decision had rather disastrous consequences 
for Mr. Rottmann. As a consequence of his naturalisation he had lost his 
Austrian nationality, in accordance with both Austrian and German law. 
The withdrawal decision would strip him of his only remaining nationality, 
the German nationality. Consequently, the interplay of Austrian and 
German provisions on nationality in the circumstances of the case 
threatened10 to render Mr. Rottmann stateless. 
 
The question the ECJ had to answer was whether this outcome was in 
accordance with Union law, in particular with the provisions on Union 
citizenship. The Court started by tackling the question of admissibility, 
namely by determining whether Union law was applicable to the dispute at 
all.11 It famously stated that the situation of Mr. Rottmann fell, ‘by reason 
of its nature and its consequences’, within the ambit of Union law.12 This is 
a point of paramount importance to which I will come back in more detail 
below.13 Next, the Court assessed whether the withdrawal decision was 
taken in accordance with Union law.14 The Court accepted that withdrawal 
of nationality for reasons of deception could be compatible with Union 
law, since such corresponds to a reason relating to the public interest, 
namely the protection of the special relationship of solidarity and good 
faith between a Member State and its nationals. It added, however, that, 

                                                                                                                                 
J. Eur. L. 375!394. 
10 The effects of the withdrawal decision were suspended by the appeal brought 
against it by Mr. Rottmann. Accordingly, the effects of the decision under 
Austrian and German law had not yet materialised when the ECJ delivered its 
judgment. 
11 Case C!135/08 Rottmann !2010" ECR I!1449, paras 37!45. 
12 Case C!135/08 Rottmann !2010" ECR I!1449, para 42. 
13 See under III.B.1, infra. 
14 Case C!135/08 Rottmann !2010! ECR I!1449, paras 46!59. 
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where the withdrawal of nationality has for a consequence that the person 
concerned loses his Union citizenship, this decision must respect the 
principle of proportionality. It was necessary, therefore, to balance the 
consequences of the withdrawal decision for the person concerned and his 
or her family members with regard to the loss of the rights enjoyed by 
every Union citizen against the gravity of the offence committed by that 
person, the lapse of time between the naturalisation decision and the 
withdrawal decision and the possibilities for that person to recover his 
original nationality.   
 
b. Analysis 

Nationality Rules within the Scope of Union Law  
In Rottmann the Court for the very first time directly assessed Member 
State nationality rules in the light of Union law. The Court justified its 
competence for carrying out this validity assessment by pointing at the 
intrinsic link between Member State nationality and Union citizenship. 
Every national measure entailing the loss of Union citizenship 
automatically entails for the person concerned the loss of his most 
fundamental status under Union law15 and has for a consequence that this 
person can no longer exercise his citizenship rights in the different 
Member States. Consequently, such a decision will fall ‘by reason of its 
nature and its consequences’ within the scope of Union law. This 
justification seems to confirm the expectation that the Court will 
henceforth be prepared to screen Member State rules and decisions on loss 
of Member State nationality. This will probably be different only in cases 
where the person losing his Member State nationality preserves or at the 
same time acquires the nationality of another Member State because under 
such circumstances there will be no impact on the Union citizen status of 
that person. 
 
An important question left unanswered by the Rottmann judgment is 
whether the Court’s reasoning should be confined to cases of loss of 
nationality or should be held equally applicable in cases of acquisition of 
nationality, or the refusal thereof.16 By its very nature, the acquisition of 
Member State nationality confers upon an individual the most 

                                                
15 According to settled case law, Union citizenship is ‘destined to be’ or ‘intended 
to be’ the most fundamental status of nationals of the Member States !see eg 
Case C!184/99 Grzelczyk !2001" ECR I!6193, para 31!. 
16 See the discussion in Gareth T. Davies, ‘The entirely conventional supremacy 
of Union citizenship and rights’ !2010" EUDO Citizenship Forum <http://eudo!
citizenship.eu/citizenship!forum/254!has!the!european!court!of!justice!
challenged!member!state!sovereignty!in!nationality!law?start=2>. 
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fundamental status of nationals of the Member States 17  and this 
automatically has Union wide consequences, in the sense that the person 
concerned will be entitled to exercise certain rights in all Member States. 
Accordingly, cases of acquisition of Member State nationality now 
arguably fall within the scope of Union law to the extent that they entail 
Union citizenship. Matters are less clear!cut in case of decisions refusing 
the grant of Member State nationality. On the one hand, such decisions 
clearly have consequences that go beyond the remit of the Member State 
concerned. Indeed, where an individual is denied the nationality of a 
Member State, this has for a consequence that he will not be able to enjoy 
the rights attached to Union citizenship. These are the very same rights 
that a Member State national would lose if his !only" Member State 
nationality were to be withdrawn. On the other hand, it is not possible to 
argue that a decision refusing nationality impacts negatively on the 
citizenship rights of the person concerned, for the simple reason that this 
person will never have enjoyed these rights in the first place. 18 Be that as it 
may, once it is agreed that the Member States’ rules on acquisition of 
nationality come under the scrutiny of Union law, it would be somewhat 
illogical to distinguish between conferral and refusal of nationality, since 
the very same rules will embody the criteria that determine both.   
 
In conclusion, it arguably follows from the Rottmann judgment that the 
Member States’ competence regarding both acquisition and loss of 
nationality falls within the scope of Union law to the extent that it has an 
impact on the status of Union citizenship.19 This broad interpretation of 
the scope of Union law finds some support in the wording of the Rottmann 
judgment. The famous Micheletti dictum, which is cited by the Court, 
refers to the conditions for the acquisition and loss of nationality. Besides, 
the Court in Rottmann held that the principles announced in the judgment 
apply to both the Member State of naturalisation and the Member State of 
the original nationality.20 One could deduce from this that a possible 
refusal of the Austrian authorities to grant or revive Mr. Rottmann’s 
Austrian nationality will only be valid if it is in accordance with 
fundamental principles of Union law. Future case law will have to clarify 
this point. 
                                                
17 Except, of course, where the person concerned already possessed the nationality 
of a Member State. 
18 This accords with the reasoning followed in Case C!192/99 Kaur !2001" ECR I!
1237. In that case, the Court considered that the non!conferral of Union 
citizenship on the applicant was valid because there was no question of any 
deprivation of rights under Union law since those rights had never arisen in the 
first place. 
19 See in that sense Davies !n 16!.  
20 Case C!135/08 Rottmann !2010" ECR I!1449, paras 60!64. 
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Limitations Deriving from Union Law  
In Rottmann the Court for the very first time gave concrete guidance on 
the significance and scope of its Micheletti dictum, as far as the conditions 
for loss of Member State nationality are concerned. The Court explained 
that such conditions have to be in accordance with the principle of 
proportionality, which requires a delicate balancing act between the 
interests of the Member State and those of the individual concerned.21 The 
scope and effect of this limitation will depend on how stringently it is 
applied, a task which pertains first and foremost to the national courts of 
the Member States. It is submitted that it is probably only in extreme 
cases, i.e. where the interests of the individual manifestly outweigh those of 
the Member State concerned, that the principle of proportionality can be 
considered to be violated. Such would seem necessary in order to safeguard 
the Member States’ principled competence in the field of nationality. 
Safeguarding that competence is arguably also necessary to protect the 
national identities of the Member States,22 given that nationality is without 
any doubt one of the elements central to that identity. In any event, a 
Member State is not obliged to refrain from withdrawing its nationality 
merely because the person concerned has not recovered the nationality of 
his Member State of origin. At the same time, the principle of 
proportionality may require the person concerned to be afforded a 
reasonable period of time in order to try to recover the nationality of his 
Member State of origin. 23 
 
In Rottmann the Court only explicitly mentioned the principle of 
proportionality as a limitation deriving from Union law. However, other 
general principles of Union law could equally serve as limitations to the 
Member States’ competence regarding nationality, as was observed by AG 
Poiares Maduro in his Opinion in the case.24 In particular, the duty to 
respect fundamental rights25, the principle of legitimate expectations26 and 
                                                
21 The principle of proportionality is a general principle of Union law which also 
figures in art 52!1" of the Charter of fundamental rights. See the discussion in 
Koen Lenaerts and Piet Van Nuffel !Robert Bray and Nathan Cambien !eds"", 
European Union Law !3rd edn, Sweet & Maxwell 2011" 141ff. 
22 See art 4!2" TEU, which provides that the ‘Union shall respect the equality of 
Member States before the Treaties as well as their national identities’. This 
provision was explicitly relied upon by the Court in order to justify a rather broad 
construction of Member State competence !see Case C!208/09 Sayn!Wittgenstein 
!ECJ, 22 December 2010", para 92!. 
23 Case C!135/08 Rottmann !2010" ECR I!1449, paras 57!58. 
24 Case C!135/08 Rottmann !2010" ECR I!1449, Opinion of AG Poiares Maduro, 
paras 29!32. 
25 See art 6!3" TEU and art 51!1" of the Charter of Fundamental Rights. For a 
discussion, see Lenaerts and Van Nuffel !n 21!, 821ff. 
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the freedom of movement and residence27 could act as limitations in a way 
similar to the principle of proportionality. The principle of legitimate 
expectations and the duty to respect fundamental rights could even be said 
to ‘feed’ the principle of proportionality in the sense that a measure 
concerning nationality will be more likely to be disproportionate if it 
infringes one of them. The freedom of movement and residence, for its 
part, could be violated if a Member State’s nationality law were to provide 
that nationals of that Member State would lose their nationality after 
having lived in another Member State during a certain period of time.28 It 
will be for the Court to clarify the precise scope and meaning of these 
principles in this context. 
 
Another principle which may be very important in this context is the 
principle of sincere cooperation. 29  That principle might require the 
Member States to take account of each other’s nationality rules and the 
combined effect they may have for an individual in particular 
circumstances.30 In this connection, it must be remarked that the referring 
court in the Rottmann case has in the meantime ruled that the German 
withdrawal of nationality was in accordance with the principle of 
proportionality and therefore valid. 31  One may wonder whether the 
Austrian authorities are under an obligation to take into account that Mr. 
Rottmann has now definitively lost his German nationality and are, on that 
ground, obliged to revive his Austrian nationality and his Union 
citizenship.32 Sincere cooperation in this sense would enable Germany to 
apply the provisions of its nationality law while avoiding the definitive loss 
of Mr. Rottmann’s Union citizenship33 and, as such, be apt to further the 

                                                                                                                                 
26  There is a large body of case law mentioning the principle of legitimate 
expectations as a general principle of Union law. See eg Joined Cases C!181/04 to 
C!183/04, Elmeka, !2006" ECR I!8167, para 31. For a discussion, see Takis 
Tridimas, The General Principles of EU Law !2nd edn, OUP 2006" 251ff. 
27 See art 21!1" TFEU. For a discussion, see Lenaerts and Van Nuffel !n 21!, 184!
189. 
28 Gerard!René De Groot, ‘The Relationship between the Nationality of the 
Member States of the European Union and European Citizenship’ in Massimo La 
Torre !ed", European Citizenship: an Institutional Challenge !Kluwer Law 
International 1998! 136!139. 
29 See art 4!3" TEU. For a discussion, see Lenaerts and Van Nuffel !n 21!, 147ff. 
30 See in this connection Case C!165/91 van Munster !1994" ECR I!4661, in which 
the Court held that the principle of sincere cooperation may require a Member 
State, when applying its legislation, to take into account the legislative provisions 
of another Member State. 
31 BVerwG 5 C 12.10., Judgment of 11 November 2010. 
32 The BundesverwaltungsGericht in fact explicitly made a suggestion in this sense 
!Case C!135/08 Rottmann !2010" ECR I!1449, para 34!.  
33 Somewhat ironically, it would seem that better coordination between the Austrian 
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aims of the provisions on Union citizenship.34   
 
3. Consequences for the Member States’ Immigration Laws  

The foregoing makes it clear that it can no longer be doubted that the 
nationality rules of the Member States have to be in accordance with a 
number of fundamental principles of Union law. This requirement 
evidently has consequences for the immigration laws and policies of the 
Member States, since the criteria for granting nationality to third country 
nationals now appear to fall within the scope of Union law. The precise 
scope of the requirement is at present, however, far from clear. Do the 
principle of proportionality and the principle of legitimate expectations 
require, for instance, that a Member State grant its nationality to third 
country nationals long time resident on its territory? And does the 
Commission have the power to bring an infringement action against a 
Member State whose criteria for the acquisition of nationality appear 
contrary to certain fundamental rights? An oft!discussed case in this 
connection is the nationality legislation of Estonia and Latvia, which 
makes it very hard for Russian!speaking minorities to acquire the 
nationalities of these countries. 35  The Commission has in the past 
expressed its concern over this situation, but it has never taken concrete 
action. 36 The Union institutions have so far adopted a low profile in 
nationality matters, given the traditional view that Union law had no say in 
these matters. The increasing importance of Union citizenship and the 
bold case law of the ECJ just discussed may lead to a more proactive 
approach on their part in the near future. 
 
At the same time it must be emphasised that the Rottmann judgment in no 
way changes the fact that the Member States remain exclusively 
competent to adopt the rules on acquisition and loss of nationality. The 
Court in Rottmann only confirmed that this competence has to be 
exercised in accordance with Union law as far as situations falling within 

                                                                                                                                 
and German authorities would have prevented the possibility of Mr. Rottmann 
losing his Union citizenship in the first place. If the Austrian authorities had been 
quicker to inform the German authorities about the pending criminal proceedings 
against Mr. Rottmann, the latter would presumably never have acquired the German 
nationality at all.  
34 AG Ruiz!Jarabo Colomer has remarked that ‘Citizenship of the Union…must at 
least guarantee that it is possible to change nationality within the European Union 
without suffering any legal disadvantage’ !Case C!386/02 Baldinger !2004" ECR I!
8411, Opinion of AG Ruiz!Jarabo Colomer, para 47!. 
35 See the discussion in Annelies Lottmann, ‘No Direction Home: Nationalism 
and Statelessness in the Baltics’ !2008" 43 Tex. Int'l L.J. 503!520.  
36  See Fifth Report from the European Commission of 15 February 2008 on 
Citizenship of the Union, COM!2008"85 final, 2.  
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the scope of Union law are concerned. This holding has nothing 
extraordinary in itself. The same duty to comply with Union law applies in 
other fields falling outside the Union’s regulatory competence, such as inter 
alia, criminal legislation, 37  direct taxation, 38  rules governing a person’s 
name,39 and the organisation of social security schemes40. The Court’s 
reasoning on the scope of Union law, by contrast, was very innovative. This 
will be discussed in more detail in the following point.  
 
III. INTER!STATE MOVEMENT  
 
1. Traditional Approach  

It is trite law that Union law is only applicable to situations which fall 
within the scope of Union law. Traditionally, it has consistently been held 
that the situation of a Union citizen falls within the scope of Union law 
only where a link with two or more Member States "often referred to as a 
‘cross!border dimension’ or ‘inter!State element’" is present.41 This link is 
most commonly provided by the fact that a Union citizen has exercised his 
right to free movement by moving from his home Member State to 
another Member State. In other words, movement between two Member 
States allows a Union citizen to bring his situation within the scope of 
Union law. This entitles the citizen concerned to invoke the right to equal 
treatment in the host Member State. Conversely, the home Member State 
is precluded from treating a national less favourably on ground of the fact 
that he has exercised his right to free movement.42 However, the ECJ has 
been prepared to give a lenient interpretation to the inter!State element. 
Accordingly, movement between Member States was not always required 
by the Court. In Zhu and Chen, for instance, the fact that a Union citizen 
resided in a Member State other than her Member State of nationality 
sufficed to bring her situation within the scope of Union law.43 In Schempp, 
the Court even considered that Union law was applicable in a situation in 
which not the Union citizen himself but his spouse had exercised her right 
to free movement.44  
 
In all the situations mentioned, the Court considered a sufficient inter!State element 
                                                
37 See eg Case 186/87 Cowan !1989" ECR 195, para 19. 
38 See eg Case C!520/04 Turpeinen !2006" ECR I!10685, para 11.  
39 See eg Case C!353/06 Grunkin and Paul !2008" ECR I!7639, para 16. 
40 See eg Case C!135/99 Elsen !2000" ECR I!1049, para 33. 
41 For a discussion, see Spaventa, ‘Seeing the Wood Despite the Trees? On the 
Scope of Union Citizenship and its Constitutional Effects’ !2008" 45 CML Rev. 
13!45.  
42 See eg Case C!192/05 Tas!Hagen and Tas !2006" ECR I!10451.  
43 Case C!200/02 Zhu and Chen !2004" ECR I!9925. 
44 Case C!403/03 Schempp !2005" ECR I!6421.  
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to be present because the applicant in each case could point at a link with two or 
more specific Member States. Cases where such a link is not present, by contrast, are 
traditionally considered to be ‘purely internal’ situations, in which no reliance on 
Union law is possible. Consequently, the traditional approach followed in the 
case law gives rise to instances of ‘reverse discrimination’, i.e. Union 
citizens who find themselves in a purely internal situation being treated 
less favourably than Union citizens who can demonstrate a sufficient link 
with Union law.45 The reason is that Union citizens in a purely internal 
situation cannot rely on the rights conferred by Union free movement law, 
but only on the possibly less favourable rights conferred by the national 
law of their Member State of residence. Instances of reverse 
discrimination do not infringe the Union principle of non!discrimination 
because the latter is not applicable to purely internal situations.  
 
2. Developments regarding purely internal situations  

The traditional approach towards the required link with Union law has 
been fiercely criticised, in particular because it entails the possibility for 
reverse discrimination.  It is sometimes argued that such is incompatible 
with the concept of the internal market as an ‘area without internal 
frontiers’46 because in a true internal market the crossing of a border 
between Member States should not be a relevant distinguishing factor for 
the application of Union law.47 More broadly, the traditional approach can 
be said to be contrary, for the same reason, to the idea of the Union as an 
‘area of freedom, security and justice without internal frontiers, in which 
the free movement of persons is ensured’. 48  Besides, the traditional 
approach is sometimes said to be at odds with the provisions on Union 
citizenship.49 In this connection it is argued that the distinction drawn in 
                                                
45For a critical analysis of the doctrine, see, inter alia, Alina Tryfonidou, Reverse 
Discrimination in EC Law !Kluwer Law International 2009! 271 pp.; Niamh Nic 
Shuibhne, ‘Free movement of persons and the wholly internal rule: time to move on?’ 
!2002" 39 CML Rev. 731!771; Miguel Poiares Maduro, ‘The Scope of European 
Remedies: The Case of Reverse Discrimination and Purely Internal Situations’ in 
Claire Kilpatrick, Tonia Novitz and Paul Skidmore !eds", The Future of Remedies in 
Europe !Hart Publishing 2000" 117!140. 
46 See art 26!2" TFEU. 
47  This idea was cogently put forward, inter alia, in Hans Ulrich Jessurun 
d’Oliveira, ‘Is Reverse Discrimination Still Permissible Under the Single 
European Act?’ in Th. M. De Boer !ed", Forty Years On: The Evolution of Postwar 
Private International Law in Europe !Kluwer 1990" 71!86. See also Joined Cases 
80/85 and 159/85 Edah !1986" ECR 3359, Opinion of AG Mischo. 
48 See art 3!2" TEU. 
49 See inter alia, Alina Tryfonidou, ‘Reverse Discrimination in Purely Internal 
Situations: An Incongruity in a Citizens' Europe’ !2008" 35 L.I.E.I. 43!67; Nic 
Shuibhne !n 45!, 731!771. See also Francis G. Jacobs, ‘Citizenship of the European 
Union ! A Legal Analysis’ !2007" 13 E.L.J. 591!610. 
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the case law between Union citizens who can demonstrate an even tenuous 
inter!State element and those who cannot is arbitrary and that Union 
citizenship should, as the most fundamental status of nationals of the 
Member States, embody a guarantee to equal treatment of Union citizens 
regardless of any further link with Union law. Accordingly, in the most 
extreme version of this argument, all instances of reverse discrimination of 
Union citizens should be held in violation of Union law. 
 
Despite these longstanding criticisms, the ECJ has consistently repeated 
the ‘wholly internal rule’ and has refused to apply Union law to situations 
which do not present a link with two or more specific Member States. The 
Court’s position is grounded on the need to respect the division of 
competences between the Union and the Member States. Union law has a 
limited scope of application and cannot be relied on, therefore, in 
situations that fall outside this scope. However, it does not necessarily 
follow that Union law, and the provisions on the free movement of Union 
citizens in particular, do not apply in situations lacking a link with two or 
more specific Member States.50 It would be possible to accept a more 
abstract link with the Union Legal order as a sufficient link with Union 
law. A number of Advocate!Generals, most notably Advocate!General 
Sharpston, have made suggestions which go in that direction. 51  In a 
number of very recent cases, the Court seems to have adopted for the first 
time a similar reasoning, be it in a highly nuanced form and restricted to a 
limited set of circumstances. In these cases, the Court appears to have 
accepted Union citizenship in itself as a sufficient link with Union law, 
thereby applying Union law in situations hitherto considered to be purely 
internal. 
 
a. Member State nationality 

The first revolutionary case concerning the link required with Union law is 
the Rottmann case discussed above. In its judgment, the Court did not 
examine whether the traditional requirement of an inter!State element was 
satisfied, even though such appeared to be the case in the circumstances 
before the Court. As AG Poiares Maduro explained in his Opinion to the 
                                                
50 It must be remarked that, in any event, a number of provisions on Union 
citizenship apply regardless of such a link. This is the case for the right to 
petition the European Parliament, the right to apply to the Ombudsman and the 
right to write to any of the institutions or bodies of the Union in an official 
language and have an answer in the same language !see art 24 TFEU". 
51 See Case C!212/06 Government of the French Community and Walloon Government v 
Flemish Government !2008" ECR I!1683, Opinion of AG Sharpston, paras 112!157; 
Case C!34/09 Ruiz Zambrano, Opinion of AG Sharpston, paras 67!122. For an 
earlier example, see Case C!214/94 Boukhalfa !1996" ECR I!2253, Opinion of AG 
Léger, para 63. 
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case, Mr. Rottmann had exercised his right to free movement by moving 
from Austria to Germany and this exercise, indirectly, gave rise to the 
disadvantage suffered, namely the loss of the status of Union citizen and 
the attached rights.52 The Court decided to take a different approach 
however, holding that the situation fell within the scope of Union law ‘by 
reason of its nature and its consequences’. Accordingly, the Court 
accepted Member State nationality and the possible loss thereof, given the 
inextricable links with Union citizenship, as sufficient in itself to consider 
the withdrawal of nationality as falling within the scope of Union law. Any 
further connection with Union law appeared unnecessary for the situation 
to fall within the scope of Union law.  
 
This approach is very innovative. Although the Court confirmed that 
Union law only applies to situations presenting a link with Union law, it 
conceptualised this link in a different way. It did not require a link with 
two specific Member States, but rather a more abstract link with the 
Union legal order. This abstract link was offered by Union citizenship. 
Indeed, each national measure affecting the Union citizenship status of an 
individual will automatically affect his most fundamental status under 
Union law and entail potential consequences for all the Member States. 
 
It could be wondered to what extent the outcome of the judgment was 
predicated on the facts of the case. The fact should not be overlooked that 
in Rottmann the Court was confronted with a situation in which, due to the 
lack of coordination between the nationality laws of two Member States, a 
person risked becoming stateless and losing his Union citizenship for 
having committed an offence which was in many ways not extraordinary. It 
could be suggested that the Court was principally concerned with avoiding 
these negative consequences from happening all too readily, and that the 
Court’s reasoning should not, therefore, be extrapolated to cases with a 
different set of circumstances. One could speculate that the fact that the 
nationality legislation of two specific Member States was at stake induced 
the Court to find that Union law was applicable.53 Besides, it is clear that 
Rottmann was a dispute about nationality rules. Nationality rules are a 
particular set of national rules because they directly regulate the access to 
Union citizenship and therefore determine the applicability of a significant 
                                                
52 Case C!135/08 Rottmann !2010" ECR I!1449, Opinion of AG Poiares Maduro, 
paras 11!13. 
53 This would appear from a literal reading of para 42 of the Rottmann judgment 
and, more in particular, of the phrase ‘after he has lost the nationality of another 
Member State that he originally possessed’. See the discussion in Gerard!René 
De Groot, ‘Invloed van het Unierecht op het nationaliteitsrecht van de Lidstaten: 
Overwegingen over de Janko Rottmann!beslissing van het Europees Hof van 
Justitie’ !2010" Asiel & Migratierecht 295!296.  
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part of the Union acquis. For that reason, one could argue that a dispute 
concerning nationality rules will by its very nature have a more significant 
link with the Union legal order than disputes concerning other sets of 
national rules. 
 
In my view, these observations relating to the specific circumstances of the 
Rottmann case are rather beside the point. It is clear from the Court’s 
reasoning that the crucial element in deciding that the situation fell within 
the ambit of Union law was the fact that the national measure threatened 
to cause the loss of the applicant’s Union citizenship and the enjoyment of 
the attached rights. Hence, the Court’s reasoning should be held to apply 
more broadly, even where only the legislation of one Member State is at 
stake. Moreover, it can apply to national rules outside the field of Member 
State nationality. This is clearly illustrated by the Ruiz Zambrano 
judgment.54 
 
b. Genuine enjoyment of Union Citizenship Rights 

Mr. Ruiz Zambrano was a Colombian national who came to Belgium 
together with his Colombian spouse and their first child. Although his 
request for asylum was rejected by the Belgian authorities, he nevertheless 
remained in the country and even managed to become gainfully employed. 
He did not, however, satisfy the conditions under Belgian law for obtaining 
a residence permit or a work permit. The question to be answered by the 
ECJ was whether Mr. Ruiz Zambrano could derive a right of residence in 
Belgium from Union law and whether Union law would exempt him from 
the obligation to hold a work permit. The crucial element in this regard 
was that, during his stay in Belgium, Mr. Ruiz Zambrano’s spouse gave 
birth to a second and third child, who acquired the Belgian nationality on 
grounds of their birth in Belgium.55 In Zhu and Chen the Court had ruled 
that a young Union citizen was entitled to be accompanied in the host 
Member State by the parent who is his or her primary carer.56 It seemed 
problematic, however, to apply an analogous reasoning to the facts of the 
Ruiz Zambrano case since, in contrast with baby Chen, the children of Mr. 
Ruiz Zambrano had never resided in a Member State other than that of 
their nationality. For that reason, it seemed that the situation of Mr. Ruiz 
Zambrano was a purely internal one, in which no reliance on Union law 

                                                
54 Case C!34/09 Ruiz Zambrano !ECJ, 8 March 2011", with case notes by Kay 
Hailbronner and Daniel Thym in !2011" 48 CML Rev. 1253!1270; Janek T. Nowak 
in !2011" Colum. J. Eur. L. 673!704. 
55 Pursuant to art 10!1" of the Belgian Nationality Code, in the version applicable at 
that time, children born in Belgium acquired the Belgian nationality if they would 
otherwise be stateless. 
56 Case C!200/02 Zhu and Chen !2004" ECR I!9925.  
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